
5 2 4 DECISIONS OF THE COMPTROLLER. 

AUTHORITY TO PURCHASE LAND. 

The i)urchaseof land for the United States, " f i eep tundeTa lawanthor iz inp 
BLich imreliiiaL'," being iiroliibited by section 3"3G, Revised Stntntep, 
the purchase of lantJ for ;i fiidjery station can not bo implied from the 
pruviiniona of tbe act of May 12, 1900, authorizing tbe establishniiiiit of 
snuh .1 station and appropriating money " for the necessary survey?, 
erection of biiildint^s and other ytruotnres," etc. 

{C&mpiroUcr Tracewell to the Diahur^ing Agent of the Fish 
Coinmiss/OJi, March 13, 1901.) 

1 have received yoiiv letter of tbe 21dt ultimo in regard to 
an account presented to you for payment in connection with 
the purchase of a certain tract of land in the State of North 
Carolina from the appropriation made in the act of ^ lay 12, 
1900 (31 Stat., IT"), providing: 

" T h a t the Commissioner of Fish and Fisheries be, and he 
is hereby, authorized, empowered, and directed to esljiblish a 
station for the investigation of problems connected with the 
marine fishery interests of the Middle and South Atlantic 
States at some-point in North Carolina. 

" T h a t for the necessary surveys, erection of buildings and 
other structures, and for the proper eqnipment of said station, 
the sum of twelve thousand hve nuudred dollars, or so much 
thereof as may be necessary, be, and the same is hereby, ap
propriated out of any money h\ the Treasury not otherwise 
appropriated.' ' 

your inquiry had reference to the sufficiency of a general 
statute of the State of North Carolina authorizing the pur
chase by the United States of land for public objects, aud way 
suggested by the provi.sions of section 355 of the Revised 
Statu te.-i. 

On tho 2d instant I wrote to you asking to be infonned, in 
view of the provisions of section 3736 of the Revised Statutes, 
of the authority of law for the purchase of auy land on ac
count of tbe United States from the above appropia'ation. 

That section is as follows: 

" N o land shall be purchased on account of the United 
States except under a law authorizing smrh purchas-e." 

In a letter of the Oth instant the Commissioner of Fish and 
Fisheries acknowledged the receipt of my letter to you, 
and replied as follows: 

" T h e act of Congress in i|uestion authorizes and directs the 
Comnii.-<sionei- of Fisli and Fi.^herie.s to establish a station for 

AUTHORITY TO fURCHASE LAND. 525 

the investigation of fishery problems at yome point; in North 
Carolina, and provides lî lS.oiJO for the necessary surveys, 
erection of buildings aud other structures, and for the proper 
equipment of said Htatiou. While the act does not specifically 
authorize the purchase o£ land it directs that other steps be 
taken "which would be impossible without the possessiun of 
the land, and accordingly it would seem obvious that the pur
chase of sutlicient land for the station was intended by this act."' 

While it is true that when an appropriation is made for a 
specific object, it by iuiplication confeis authority to incur 
expenses which are neressary to its execution, or appropriate 
or incidenbd thereto, this rule can not be invoked in the face 
of an express prohibition of law, especially if a sufficient 
meaning cau be given to the appropriation without disregard
ing the prohibition contained in some other statute. The act 
of May 12, 1000, supra., certain!}'- docs not iu terms authorize 
the purchase of land; whether it by necessary implication 
authorizes such purcha.sc is the question to be decided. Rc-
pf?als by implication are not favored, and. if a sufficient and 
rea.sonable meaning can be given to both statutes this must 
he done. 

If this act authorizing the establisbmeut of a station stood 
alone, or if the matter of the estublishnient of fish-culture 
stations was a new and unconsidered one, there would be more 
force in the contention of the Commissioner. But the country 
is dotted with stations established by virtue of acts of Con
gress, and this act must be read in the light of other acts on 
the same general subject. If Congress, in authorizing from 
year to year the estahlishmont of these stations, bud omitted 
all reference to the acquisition of land therefor, it might 
reasonably be inferred that thi.-, was done with a full knowl
edge of the prohibitiou found in section 3730, Revised Statutes, 
aad of the fact that the appropriations were being construed 
to authorize the purchase of land. A careful examiuation of 
the many acts relating to the establishment of iLsh-culturc 
stations negatives this idea aud convinces me that the appro
priation under consideration does not make any exception to 
the general provisions of the law. 

The act of March 2, 18S!> (25 Stat., 954), provides: 
" For the purchase of ground, construction of buildings and 

ponds, aud purchase of equipment of fish hatchery and rearing 
stations neur Craig's Brook, Reed's Pond, and Branch Pond, 
Maine, eleven thousand dollars." 
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The act of August 5, 1892 (27 Stat., 301), provides: 

" F o r the establishment of fish-cultural stations in the 
States of IMoutana and Texas, atj:)oiut.s to be selected by the 
United States Commissionei' of Fisli and Fisheries, including 
the purchase of the necessary lands and water rights, and 
the erection of buildings, and for such other constructious, 
equipment, and w^ork necessary to place the stations ou au 
cihcient hasis, ^̂  •'• ^̂  twenty thousand dollai's." 

Acts siuiilar in character, and nil making specific ])rovision 
for the purchase of land have been passed, providing for the 
establishment of .stations in Michigan (20 Stat., SSI), Vermont 
{id., 901), New York {?'d.), Iowa (2S Stat., 380, 638), Ten
nessee {id.; 30 Slat., 012), New Hampshire {id., 25), Califor
nia (/o'., 230), and North Carolina (?>7., 002). Donations of 
land before the establishment of a stiition were required in the 
cases of Georgia and Washington (30 Stat., 012), and in sev
eral cases the purchase of land, already leased for station 
purposes, was authorized (20 id., 381, 005; 20 id., 279). 

In a few casey'Congress appears to have provided for the 
establishment of a station -without providing for the purchase 
of a site, but-in view of almost uuiform legislation in the other 
direction, and particularly in view of the authorization found 
in se\'ei"al acts for tho pui-chase of hiud.y for stations already 
established upon leased laud, these cases cau not be held to 
make such an exception to tho general trend of legislation as 
to give them controlling weight when contrasted with the 
almost uniform pnxctice iu the matter. 

In construing the seventh section of the act of May 1, 1820 
(now section 3730, Revised Statutes), Attorney-General Speed 
(11 Op., At. Gen., 201), held that an act of Congress appro
priating a sum of money " f o r pennanent defenses at Narra-
gansett Ba\' " did not authorize the purchase, on account of 
the United States, of a tract of land as a site for a proposed 
fort at the place mentioned iu the statute. I quote from that 
opinion as follows: 

" T h e doubt upon the point has arisen under the provision 
of tho seventh .secti(m of the act of May 1, 1820 (5 Shit., 
568), which declares, ' tha t no land shall be purchased on 
account of the United States, except under a law authorizing 
such purchase.' This is a general and permanent enactment, 
and the doubt which has been suggested must be held to be 
well founded, aud incapable of being resolved in favor of the 
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right of the Departmeut to purchase the hind in question, 
unless the words of the act of 1863, which have been quoted, 
ure legally capable of being construed as conferring authority 
ou the I^epartmeut to make the proposed purchase. Cer
tainly the words of the aet do not expressly confer that 
authority. The power to purchase land, from the authority 
conferred to construct '\:)ermanent defenses,''must be derived. 
if derived at all, l.ty implication from those words. * "•'̂  '• 

" I t is clear, then, that the power to construct such defenses 
ns are thus described, and to purchase materials therefor, 
aiiiy he executed entirely well without theexereise of apo-^er 
topurchase laud, although it will be readily conceded that the 
l.'nited States, in most cases, before expending money for tlie 
]nivchase of materials necessary iu the coustruction of de
fenses of this description, and for the erection of such works, 
a:̂  a matter of proper precaution and prude uce, should become 
the owner of the sites on -which they are to be reared. The 
power in question l.)eing derivable, therefore, onh'̂  by impli
cation from the authority conferred by the statute, the ques
tion is. whether we are at liberty, in \T.ew of the general and 
permanent prohibition contained in the statute of 1820, to 
determine that the power conferred on the executive depart
ment by the act of 1803 embmces a power so clearly merely 
ineidental to the one conferred. 

" 1 am of the o])inion that we aro not, and that the general 
effect of the act of 1820, is to render the exercise by an 
executive department of a power to purcha.?e land on account 
of the United States illegal, unless the intention of Congress 
that such a power should be exercised has been so clearly 
expressed in the law which is invoked as containing the 
authority, that the power may bc said to be an express one 
under the words of that law. '"" ^ '̂' 

' 'There never -was a time iu the history of this Govern
ment when the purchase of land on account of tho United 
States without authority of law was a legal aet on tho part <.)f 
the Executive. What efi'ect, then, can the. act of 1820 have, 
as a substantive expressiou of the wdll of Congress, unless 
that of prohibiting the purchase of real eatate on account of 
the United States under merely implied authority? I can 
conceive of none.'' 

See also 12 Fed. Rep., 415. 
Concurring in the opinion of the Attorney-General, I am 

unable to see in the act of May 12,1900, .•<itpra, auy authority 
for the Comunssioner of Fish and Fisheries to purchase any 
land on account of the United States, and hence it is not 
necessary to consider the question asked by you iu your letter 
of February 21, 1900, iu regard to the sufficiency of the 
2(orth Carolina statute. 


